NORTH CAROLINA BOARD OF ETHICS

1324 MAIL SERVICE CENTER
RALEIGH, NC 27699-1324
919-733-2780

Fax: 919-733-2785

October 26, 2005

Mr. Charles Wakild

Environmenta Management Commission
Post Office Box 1666

Raeigh, North Carolina 27602-0629

Re  Environmental Management Commission
Former employee’ sinvolvement in rulemaking which impacts former employer
AO-05-005

Dear Mr. We&kild:

This preliminary advisory opinion isin response to your October 17 e-mail requesting aforma opinion from
the Board of Ethics on any conflict or gppearance of conflict aspects of your involvement in rulemaking by
the Environmental Management Commission ("EMC" or "the Commisson”) given your current and former
financid relaionship with Progress Energy. The full Board of Ethics will address your request &t its
November 16, 2005, meeting.

The folloning preliminary advisory opinion isissued by the saff of the Board of Ethics ("BOE" or "the
Board") according to the Board's Internal Operating Procedures (“ Procedures’) and may be relied upon
until and unlessit is formally modified or rescinded by the full Board. Once the Board formaly approves,
modifies, or otherwise disposes of the preliminary opinion, al pertinent partieswill be so notified.

All advisory opinions, both preiminary and find, are based upon the particular facts presented and issues
raised in the specific request for an advisory opinion. As such, the scope of each opinion islimited to the
request made and should only serve as arecommendation to the particular partiesinvolved. 1t may,
however, serve as agenera guide to other individuas smilarly Stuated.

| undergtand the basic facts to be as follows. The Environmental Management Commission ("EMC" or "the
Commisson") was created “to promulgate rules to be followed in the protection, preservation, and
enhancement of the water and air resources of the State.” North Carolina General Statutes (“N.C.G.S.”)
§143B-282 (a). Members of the Commission are gppointed pursuant to N.C.G.S. §143B-283. By datute,
most EMC members are required to have certain backgrounds or fields of expertise. This includes one
member "who shall, at the time of gppointment, be actively employed by, or recently retired from, an
industrid manufacturing facility and knowledgeable in the field of indudtrid air and water pollution control.”
N.C.G.S. 8143B-283 (a) (8). You are the new industria manufacturing representetive onthe EMC.

Y ouworked for Progress Energy from May 1997 through January 2005 under an employment agreement.
That agreement requires Progress Energy to provide fixed payments for 18 months (February, 2005 through
Jduly, 2006) after employment is terminated. Y our only obligation in return for these severance paymentsis
that you not compete with Progress Energy or hire its employees during thet time. Otherwise, Progress



Energy has no control over your actions or activities. Aslong as you do not compete with the company, you
will receive the payments as scheduled. There is aosolutely no connection, either express or implied, between
the severance payments and your service on the EMC. Indeed, your employment was terminated in January
2005, and you were not gppointed to the EMC until September 2005.

Y ou adso own certain Progress Energy stock options which you obtained over the course of your
employment. These options generdly have been of minima vaue. According to the closing stock price on
Friday, October 14, these stock options have no vaue, but obvioudy that could change either way over
time Because these stock options have no current value, and certainly do not exceed the $10,000
disclosure threshold, there was no obvious place to list them on your Statement of Economic Interest form.?

The EMC is consdering two separate rules which will apply to Progress Energy and al other amilarly-
Stuated companies or facilities. Both rules are necessary because of find rules promulgated by the US
Environmenta Protection Agency (EPA). In neither Stuation is Progress Energy the petitioner for rulemaking,
and a this point the company has had no formd involvement in the early stages of the rulemaking process.

Thefirg set of rulesis called the Clean Air Interstate Rule (CAIR). The EPA has established caps on
emissions of certain ar pollutants (nitrogen oxides and sulfur dioxide) and an emissons dlowance trading
program from certain power plant sources. The EMC must adopt rules which are a least as stringent as the
EPA rules or ese EPA will impose their rules on those sources. The EMC may impose more stringent rules if
it determines thereisaneed. At this point in the rulemaking process, the EMC' s Air Quaity Committee has
recommended that the full EMC hold public hearings on a draft rule which is virtudly the same asthe EPA
rule. These ruleswould apply to deven (11) companies or facilities, most notably including Progress Energy
and Duke Energy.® These 11 companies are all of the companieswhich use fossil-fuel to generate eectricity
for sdle a power plants of acertain size.*

While dl of the companies will be impacted on some proportiona bas's, the overwheming emissions
reductions and expenses will come from Progress Energy and Duke Energy. Progress Energy has not
provided an estimate of the added cost to comply with the proposed EMC rules, but you acknowledge it will
be substantia (tens to hundreds of millions of dollars).”

Y ou stated that the closing price of Progress Energy stock on Friday, October 14 was $41.58 per share.

2 Whileit is unclear whether or where stock options should be listed on Public Officids Statements of
Economic Interes, in particular Stuations where they could be relevant to a complete conflict evauation, they
could be listed under question number 16 (the genera “catch-al” question).

® The others are Butler-Warner Generation Plant, Dwane Colier Battle Cogeneration, Dynergy —
Rockingham Power, Elizabethtown Power, Lumberton Power, NC Electric Membership Corporation,
Primary Energy, Rosemary Power Station, and Westmordland L G& E Partners. By far the greatest impact of
the rules will fal on the biggest generators. Progress Energy and Duke Energy.

4 As| understand it, the rules apply to any stationary fossil-fud fired boiler or combustion turbine serving a
generator with capacity of more than 25 megawaitts of power which generates eectricity for sale.

®> Both Progress Energy and Duke Energy are aready required to substantially reduce emissions of nitrogen
oxides and sulfur dioxide from their North Carolina plants under the NC Clean Smokestacks Act of 2002.
Progress Energy has estimated its cost of compliance under thet provision at over $800 million (through
2012). Thiswill bring Progress Energy near compliance with the EPA’s CAIR and will substantialy reduce



The second rule being considered by the EMC is amercury emissions reduction rule. EPA promulgated rules
which establish emisson cgps and an emissons trading program on mercury from the same sources
goplicable to the CAIR. Mercury is removed from certain power plant exhaust gasses by the same emissons
control technologies which remove nitrogen oxides and sulfur dioxide aswell as other, mercury specific,
technologies. Therefore mercury emissonsin North Carolina will be reduced as aresult of NC's Clean
Smokestacks Act, and may be reduced further by the CAIR, and may be reduced even further by EMC’s
adoption of the EPA’s mercury rule.

At this point in the EMC' s rulemaking process, the Air Quality Committee is considering a mercury
emissions reduction rule which would be more stringent than the EPA’ s rule (and therefore acceptable to
EPA), but no specific rule language has as yet been developed. Again, a this point Progress Energy has
neither petitioned for this rule nor been involved in the rulemaking process. The potentid more stringent
requirements being debated include having some mercury emission control technology on al applicable
power plants and/or not alowing gpplicable power plants the option of purchasing emission dlowancesin the
federd trading program. Progress Energy has not devel oped specific cost estimates to comply with these
proposed rules (beyond Clean Smokestacks), but under the most stringent conditions being discussed, tens
to perhaps hundreds of million dollarsin additional costs would be incurred.®

If I am mistaken about any of the foregoing facts, or if thereisadditional relevant infor mation
needed for a complete under standing of theissuesinvolved, please let me know at once.

Thisis one of the more difficuit questions the Board has had to dedl with in quite some time. Because of the
numerous interconnected rules which must be applied to a unique set of facts, the basic conflict of interest
question is deceptively complex. However, heavily relying upon severa recent advisory opinions deding with
the same public body, and the clear legidative intent to have representation on the Commission by an active
employee or recent retiree from an indudtrid manufacturing facility, | believe that you are not prohibited from
participating in the above- mentioned rulemaking proceedings. My reasoning is as follows.

Inits landmark Coastal Resources Commission (*CRC”) decison in 1999, the Board of Ethics for the first
time interpreted the ethics Order to include the traditiond conflict of interest andytical dichotomy of
legidative/quas-legiddive decisons and judicid/quas-judicid decisons. AO-99-014 (July 7, 1999), pp. 3-
4. The Board Stated,

[B]ecause an unbiased, impartia decison-maker is essentid to due process, in the context of quasi-
judicial proceedings aPublic Officid'simpartidity might reasonably be questioned as areault of
both financid conflicts of interest and impermissible legd bias. According to the North Carolina
Supreme Court, thistype of bias may include preconceptions about facts, policy, or law; a person,
group, or object; or apersond interest in the outcome of some determination. These determinations
will need to be made on afact- gpecific, case-by-case basis.

its mercury emissions (60%-70%). The proposed EMC rules potentialy may increase compliance costs up
to severa hundred million dallars (through about 2020).

® Even though you acknowledge that the rules under consideration could impact Progress Energy “in
subgtantia dollar amounts,” you do not believe these costs will have a significant impact on the company in
terms of its stock price, annud earnings, dividend payout, or debt level. See discussion below.



In quasi-legidative matters (like most rulemaking) Public Officids have more, but not unfettered,
leeway in the degree of participation dlowed. They should not participate in quas-legidative matters
involving their own specific, subgtantid, and reedily identifidble financid interests, except where the
financid interest is shared equaly by others. Moreover, they should recuse themselves when their
impartidity might reasonably be questioned due to their persond relaionship with a participant in the
proceeding.

A0-99-014, pp. 5-6. A “participant” was defined to include “an organization or group which has petitioned
for rulemaking or has some specific, unique, and substantia interest, financia or otherwise, in the
rulemaking.” Id. at p. 5. Thefind result wasa“diding scaée’ for disqudification from public decison-making,
depending upon what type of action the public body is engaging in. Quas-judicid decisonstrigger a higher
standard, meaning aPublic Officid can be disqudified more easly. Quasi-legidative decisons, like
rulemaking, are much more forgiving of “bias’ in the form of agenerd preference or indlination. 1d. at p. 3.
This analytical framework has been applied in numerous cases since 1999,

In late 2000, the EM C asked a series of questions dealing with conflict of interest and the gppearance of
conflict in the context of amember’s service on the EMC and concurrent employment by an environmentd
education and advocacy organization. AO-00-007-B (October 9, 2000). Didtinguishing the case from the
CRC opinion, the Board noted,

This case involves asgnificant, and perhaps even extreme, financid interest in the form of not only an
employer-employee reaionship but aso ardatively unique and near-symbiotic rel ationship between
employee, employer, and employer-members. Thereis direct involvement here between the
employee/Public Officid and at least some of his employer’s members. This case involves much
more than a Stuation where someone “ draws a paycheck” from an entity involved in the public
decison-making process. In that respect, it may help define the limits of allowable participation
in quasi-legidative rulemaking.

AO-00-007-B, p. 4 (emphasis added).

The Board concluded that the EMC member could not participate in contested cases involving ether his
employer or it members.® Nor could he participate in rulemaking when either his employer or its members
was the petitioner for that particular rulemaking. The member could, however, participate in rulemaking
proceedings when ether his employer or its members merdy commented on proposed rules.

In 2003, the same EMC member’ s employment relationship changed from that of an employeeto an
independent contractor providing services on a project-by-project basis. The scope of his other duties dso
changed. This prompted the EMC, through counsdl, to ask whether the standards and restrictions set out in
AO-00-007-B noted above were dtered in any way by the change in employment status. In AO-03-001
(July 18, 2003), the Board found that they were. The Board determined that the EMC member should
generally be dlowed to participate in both contested cases and rulemaking proceedings when amere
member of his contract-employer isa participant. Id. at p. 3. Hewas ill prohibited from participating in any

" Infact, it was expressly incorporated into Governor Easley’s Executive Order Number Onein January
2001. See section 7 (b) (2) of the Order.

8 Because contested cases are quasi-judicia in nature, legal impartidity is required, and Public Officias must
adso avoid “legd bias” What condtitutes legd biasis a question of law for the Commisson and its counsd.



contested cases involving his contract employer or in arulemaking proceeding when his contract employer
was the petitioner. 1d.

Therefore, despite what the Board had described as “a sgnificant, and perhaps even extreme, financid
interest,” the EMC member was alowed to participate in ruemaking except where his employer or former
employer isthe petitioner. He was, however, required to observe agenerd “cooling off” period for a
reasonable length of time. 1d. at p. 4.

The question here isto what extent you can participate in classic quas-legidative rulemaking. According to
the CRC opinion, you “should not participate in quas-legidaive mattersinvolving [your] own specific,
subgtantia, and readily identifiable financid interests, except where the financid interest is shared equaly by
others.” Read literdly, thisis afairly straightforward question. | do not believe that the proposed rulemaking
will impact your specific, subgtantid, and reedily identifiable financid interest. The only arguable persond
financid interest would be the potentia impact on your stock options. While they are currently worthless, that
could change in the future depending upon the fluctuations of Progress Energy’ s stock value. Nevertheless, |
believe they are not substantid and in fact fal under the de minimis exception of section 7 (a) (c) of the
Rules of Conduct for Public Officids:

[The Conflict of Interest] provision shdl not apply to financia and other benefits ... that are 0
remote, tenuous, inggnificant, or speculative that a reasonable person would conclude under the
circumstances that the Public Officid’ s ability to protect the public interest and perform hisor her
officid duties would not be compromised.

EO One, Section 7. Particularly condgdering your belief that the rules under congderation would not
significantly impact Progress Energy’ s stock price, annud earnings, dividend payout, or debt leve, | do not
believe that a reasonable Public Officid would alow such stock options to factor into ther public decison
meaking in this context.’ If you fed that they would, you have an obligation to take gppropriate action to
protect the public interest.

Nor will your decisons on any proposed rulesimpact your severance payments under your former
employmernt contract. Those payments are for a set amount for a set period of time, and your only obligation
to Progress Energy is not to compete with it. Thus Progress Energy has no discretion in making the payments
and no control over your actions, in the context of EMC rulemaking or otherwise.

However, based on longstanding Board of Ethics precedent, we must look beyond your persond financid
interest to Progress Energy’ s as well. The Board has stated numerous times that the interests of employers
and employees are generaly equated for conflict of interest andyss. AO-04-001B, p.4, fn.2; see also AO-
05-002 (Hearing Aid Dedlers & Fitters Board); AO-01-004 (Parks & Recreation Authority); AO-01-001
(State Building Commission). As stated in arecent opinion,

The reasonable assumption is that one s primary loyalty lieswith his or her employer in this Stuation,
ether from a generd sense of loyalty, afear of retdiation, or expectation of reward.

AO-01-001, p. 5; AO-04-001B, fn.2, p.4.%°

® Seefootnote 13 below and related text.

19 This dso gpplies to a contract employment arrangement, such as consulting. See AO-03-001, discussed
above (independent contractor providing services on a project-by-project bass could not participate in



Even though you are recelving severance payments under aformer employment agreement, | do not believe
you are an actud or implied Progress Energy “employee’ a thistime. As mentioned above, aslong as you
do not compete with Progress Energy, the company has no discretion in the amount or timing of your
severance payments. They cannot be decreased or suspended without violating the contract. Thus, the key
component of an employer-employee rdationship is missing in this Stuation — control. Moreover, while you
may have some generd “sense of loyaty,” you have no reasonable fear of retdiation or expectation of
reward from Progress Energy at thistime.

The fact that you are no longer a Progress Energy employee does not end the rdevant inquiry, however. The
Board of Ethics has previoudy found that covered “ persond interests’ can include, under appropriate
circumstances, aformer association or relationship with a participant in a covered proceeding:

Determining factors would include the nature of the former association or rdationship, the length of
time separating it from the current public position or function, and of course the type of proceeding
being engaged in by the public body (that is, quas-judicid vs. quas-legidative).

AO-02-002 (Board of Massage & Bodywork Therapy), p. 2 (a Public Officia/school owner should not be
involved in adisciplinary proceeding againg aformer sudent); see also AO-00-008 (aformer mayor of a
municipality was not precluded from participating in a contested case proceeding because of his association
with the city 19 years ago); AO-98-014 (the same former mayor could participate in rulemaking involving his
former city/employer after 17 years).

Here, the nature of the former association or relationship is that of employer and employee, just asit wasin
the two EMC opinions discussed above (AO-00-007B and AO-03-001). As previoudy noted, despite
what the Board had described as “a dgnificant, and perhaps even extreme, financid interest,” the EMC
member was allowed to participate in rulemaking except where his employer or former employer isthe
petitioner. Since the employment relationship was ongoing when the Public Officid was dlowed to
participate in most rulemaking proceedings in AO-00-007B, the most significant factor must be the type of
proceeding being engaged in by the public body (that is, quas-judicid vs. quas-legidative). Evenin
contemporaneous employment situations (like Mr. Bessein AO-00-007B), Public Officias appear to have
tremendous leeway to participate in rulemaking proceedings absent a specific, unique, substantid, and readily
identifiable financid interest that is not shared equdly by others.

In addition to the above conclusions and as part of both the CRC and the former association anaysis,
Progress Energy is not a“ participant” in the rulemaking proceedings unless they have “some specific, unique,
and substantia interest in the proceeding.” EO One, section 7 (b) (2), definition of “participant.”*? Thisis one
of the mogt sgnificant factors in this case. In absolute terms, Progress Energy’ s cost to comply with the

ether contested cases involving his employer or in rulemaking proceedings when his employer wasthe
petitioner).

1 |tisequally likely the oppositeistrue. You could just as essily harbor hostility toward Progress Energy for
terminating your employment. Thereis no evidence or indication, however, that you tend toward ether
extreme.

12 Progress Energy did not petition the EMC for these rule changes, and at this point there has not even
been the opportunity to commert on them.



proposed EMC CAIR rule certainly gppears to be “substantia.” Indeed, it is hard to imagine a “reasonable
person” concluding that tens and perhaps even hundreds of millions of dollarsis not “sgnificant,” evento a
Fortune 500 company.™ However, Progress Energy has approximately $9 billion in annua revenues, and
$100 millionisbut 1.11% of that $9 hillion Viewed in context, even hundreds of millions of dollars might not
be“sgnificant” inthis case, but | do not believe the Board needs to make that ultimate determination here,

Inthis case, | do not believe Progress Energy’ s interest is“unique’ — not shared equaly by others. | believe
that it is shared equdly by the entire affected group and is therefore not unique as contemplated by the
applicable conflict sandards.

The proposed and contemplated rules will apply to 11 companies or facilities. These 11 condtitute all of the
amilarly-stuated companies or facilities — those that use fossil-fud to generate dectricity for sde a plants of
athreshold size. Thusthe rules apply to the entire relevant segment of the regulated community, much like a
tax, even if the impacted community is rlatively sméll.' | therefore believe that thisis precisdly the type of
decision-making situation contemplated by the CRC exception and section 7 (b) (2) of the Order, and
Progress Energy’ sinterest is shared equally by others and therefore not unique.

In addition, while not digpositive, | believe that the rather unique statutory requirements of your pogtion on
the EMC isasgnificant factor in favor of your participation abosent a clear and convincing case of some
spexific, unique, and substantid financid interest in the rulemaking. As mentioned above, youfill theindustrid
manufacturing representative pogtion. According to the statutory requirement, you must be “actively
employed by, or recently retired from, an industria manufacturing facility and knowledgeable in the field of
indudtrid air and weter pollution control.” N.C.G.S. §143B-283 (a) (8) (emphasis added). As noted, the
Genegrd Assembly intentiondly built a Sgnificant potentid for conflict into the requirements for this pogtion,
and even dlowed for the possihility that the member could smultaneoudy serve on the Commission and
work for an industrid manufacturing facility that would surely be impacted by the Commisson’swork. Of the
13 designated positionsin §143B-283 (a), thisisthe only one that alows for active employment while
srving.

The Board of Ethics addressed agmilar Stuation in AO-01-001 involving a designated representative on the
State Building Commission. While the Board found that “at aminimum, it would cregte a Significant
gppearance of conflict of interest for a Commissioner to vote on arequest from his or her employer” (a
quas-judicid decision), Executive Order One did not prevent the designated representative from continuing
to do his or her job and participate in preparing the very applications for gpproval which would ultimately be
presented to the Commission:

Where possible, statutes, rules, and executive orders should be read consistent with one another and
in amanner to give effect to the goas of each. As noted, section 143-135.25 (c) (7) requires that
“[aln employee of the universty system currently involved in the capital facilities development
process’ serve on the Commission (emphasis added). The same gtatute creates the Commission “to
develop proceduresto direct and guide the State' s capital facilities development and
management program....” Section 143-135.25 (a) (emphasis added). The General Assembly
obvioudy intended to draw upon the knowledge, experience, and perspective of not only a

3 Progress Energy is actudly a*“Fortune 250" diversified energy company with $9 billionin annua revenues
and nearly $26 billion in asts.

 Thelikelihood of asmall impacted group increases dramatically in the context of regulated public
monopolies, like utility companies. There are smply not that many companies that occupy the fidd.



Univerdty system employee but aso one working in the very field being served by the Commission.
To deny the Univerdty representative the very work experience caled upon in the statute would not
make sense.

AO-01-001, p. 5.

| believe the same holds true in the present case. While not an ethical “free pass,” the relatively rare and quite
specific statutory requirements of your position must be given sgnificant weght, particularly in the context of
quas-legidative rulemaking.®

Therefore, for the reasons set forth above, you may take part in the referenced rulemaking.

As stated in the referenced EM C decisions, you should disclose revant potential conflicts at appropriate
times. Thisgoesfor like dl amilarly-stuated Commissioners. Moreover, you are aways free to remove
yoursdlf from any decison-making processif you fed that persond, financia, or professond interests or
associations could improperly influence your objectivity in agiven Stuation. The Order states the minimum
that must be done, not the maximum which can be done.

Findly, your request and thorough and forthright disclosure of the relevant facts shows a high degree of
sendgtivity to the ethical ramifications, both red and perceived, of your public service. We commend you for
this approach and gppreciate your cooperation in this matter.

| hope this preliminary opinion adequately addresses the specific questions raised in your request. Asyou
know, the Board of Ethics next meeting where this and other pending advisory opinionswill be discussed
has been scheduled for Wednesday, November 16, 2005, at gpproximately 10:00 am. A meeting notice
and tentative agenda will be provided separately. Again, you may rely upon this priminary opinion until it is
formaly modified or rescinded by the full Board. If you have any questionsin the meantime, please do not
hestateto giveme acdl.

Sincerdy,
Perry Y. Newson
Executive Director

> Again, while it neither alows nor excuses otherwise prohibited conflicts of interest in public decision
meaking, theindustrial manufacturing pogition is one of 19 votes on the Commission and represents one of
many voices the legidature wants heard, particularly in rulemaking.



